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MESSAGE
Public procurement is a powerful lever for growth and jobs. The Committee of the Regions and its rapporteur, Ms Catarina Segersten-
Larsson, stressed in their opinion that it is important for small and
medium-sized enterprises to be able to take part in public procurement procedures. They also insisted that the rules be simplified and
that it should be possible to take environmental and social issues
into account more easily and to launch procurement contracts based
on innovation. With these new rules, I am convinced that public authorities will be able to go even further and use public procurement
to deliver innovation, sustainability and inclusion.
Ramón Luis
Valcárcel Siso
President of
the Committee
of the Regions

The new rules also take the specific needs of regional and local
authorities into account. They give public authorities the possibility
to adapt the award criteria in function of their own objectives, such
as integrating young people or the long-term unemployed in the
labour market or reducing the CO2 impact of the goods they purchase. This gives them the freedom to take their specific needs
more into account, in accordance with the principle of subsidiarity.
The new rules on concessions will improve legal certainty for all
public authorities, and enable European businesses to apply for calls
for tender in all EU Member States.

FOREWORD

‘

Michel Barnier
Member of the European
Commission in charge
of Internal Market
and Services

Public contracts and concessions are tools to modernise the public
sector and contribute to a more equitable and sustainable model
of growth. The rules we have adopted will allow public policymakers
to use these tools more effectively, and at the same time make the
best use of taxpayers’ money.
The simplification and legal certainty brought about by this reform
will mean that public contracts can be managed more easily and
effectively, with savings in terms of time and resources for both
public clients and enterprises, in particular SMEs. Social inclusion,
the environment and innovation are also recognised as priorities in
their own right, allowing public policymakers to opt for the best
offer rather than simply the cheapest one.
As far as concessions are concerned, this is a form of public private
partnership which has proved its worth, in particular for the financing
of the infrastructure Europe so badly needs. For policymakers using
this option, and stakeholders in the sector, the new directive creates
an internal market which works, where local authorities, enterprises
and SMEs can gain access to opportunities five to ten times greater
than those in their national market alone. Concessions will benefit
from a single, transparent and reliable European framework guaranteeing the freedom of organisation, better value for money for local
authorities and legal certainty for enterprises.
Public contracts and concessions are powerful generators of growth
and employment. Let’s act!
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TWO MAJOR REFORMS
LESS UNCERTAINTY,
FREEDOM OF ORGANISATION RETAINED
GUARANTEEING THE FREEDOM TO ORGANISE PUBLIC SERVICES AND
TO ORGANISE COOPERATION BETWEEN PUBLIC AUTHORITIES
The new European rules do not affect national or local competence in this area and
protect certain well established ways of managing public services:
•

•

National freedom of organisation not affected: it is for the Member States alone to
organise public services as they see fit. A public authority remains free to perform
the public interest tasks for which it is responsible, either using its own staff or by
delegating these tasks to external firms – it is only in the latter case that the rules
on public contracts and concessions apply.
End of the uncertainty regarding the cooperation between public authorities,
in particular between local authorities. The new rules specify the conditions to be
met by the entities concerned so that they can be exempted from the scope of the
directives on public contracts and concessions (e.g. in the field of social housing).
For example, an agreement between adjacent local authorities on clearing the roads
of snow in winter could benefit from this exemption as long as the associated conditions
are met.

WHEN WILL THE NEW RULES APPLY?

© SHUTTERSTOCK

The Member States have until March 2016 to transpose the new rules into their national law (except with regard to e-procurement, where the deadline is September 2018).
The Commission will assist Member States to transpose these rules and will monitor their
proper application once they are adopted.
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PUBLIC PROCUREMENT
A DRIVING FORCE FOR JOBS AND GROWTH,
FOR THE BENEFIT OF SOCIETY
‘The new European rules on public procurement will ensure that
public money is used more effectively and transparently whilst
helping public authorities when they purchase goods or services
or undertake works. In this context, favouring the bid offering
best value for money rather than merely the cheapest, making
it easier for companies, in particular SMEs, to bid for public contracts and reinforcing the mechanisms for protecting social and
labour rights, will represent a huge step forward towards high
quality public procurement which respects social needs.’
Marc Tarabella
Member of European Parliament
and rapporteur on the reform

WHY MODERNISE THE RULES ON PUBLIC PROCUREMENT?
Public contracts falling within the scope of the European directives represent EUR 425 billion
annually or 3.4 % of the EU’s GDP (2011 figures). The current rules on public procurement
date from 2004 and recent economic, social and political trends, together with budgetary
constraints, have shown the need to update them. Given its economic importance, public
procurement must be harnessed to stimulate growth in Europe and used to promote the
emergence of a more sustainable and inclusive model of economic development.

WHAT BENEFITS WILL THE NEW RULES BRING?
LESS RED TAPE – SIMPLER AND MORE FLEXIBLE PROCEDURES
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Simpler and more effective rules have been established to benefit both public authorities and firms, in particular SMEs, so that public funds are used as efficiently as possible
to provide high quality public services to users:
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•

•
•
•
•

Less paperwork, thanks to the new single European document for public procurement and the principle that supporting documents are required only from the successful tenderer.
Shorter procedural deadlines.
A more widespread use of electronic means as the main form of communication, obligatory by September 2018.
Greater freedom to negotiate thanks to less cumbersome negotiated procedures.
Simplified publication obligations for regional and local authorities.

Example: a local authority could favour a firm which employs more long-term
unemployed people for a public buildings maintenance contract.
•
•

Any abnormally low bid will be rejected if it indicates a failure to observe social, labour
law or environmental protection obligations.
Contracts could be reserved for sheltered employment undertakings whose objective
is to bring into the labour force disabled or otherwise disadvantaged persons (such as
the long-term unemployed or members of disadvantaged minorities) where this category of employee makes up more than 30 % of the staff of the organisation concerned.

ENCOURAGING INNOVATION

A new general clause recalls the need to comply with the
applicable environmental, social or labour law obligations
under EU or national law, collective agreements or international
law. It is for the Member States and the public authorities to
monitor this; any economic operator found to be at fault in this
respect could be excluded from public tendering procedures.

Innovation is the driving force for future growth. The acquisition of innovative goods, works
and services contributes to improving the effectiveness and quality of public services whilst
helping to resolve the challenges facing society today. The new procedure for the purchase
of innovative products and services establishes a clear legal framework featuring:
•
•

A tendering phase to choose the most suitable partner(s) to develop an innovative
solution tailored to the needs of the buyer.
At each stage (research and development and marketing of the solution by the partner),
the public authority has the option to end the partnership or reduce the number of
partners.

FACILITATING ACCESS FOR SMES

PUBLIC PROCUREMENT AT THE SERVICE OF SOCIETY

SMEs represent 52 % of the EU economy and win 60 % of public contracts (2006-2008
figures); they have an important role to play in job creation, growth and innovation; greater
participation by SMEs in public procurement would have a positive impact on growth:

The new rules will allow awarding authorities to include social, environmental and other
policy conditions (such as lower energy expenditure). They will be allowed to evaluate bids
on the basis of broader parameters:

•
•

•

The total lifecycle cost (including the carbon footprint) of goods or services bought
can be taken into account.

Awarding authorities are encouraged to split large contracts into smaller subcontracts and must be able to explain the reasons for not doing so.
The minimum turnover required to take part in a public tender is to be capped in
principle (at a maximum of double the estimated value of the contract).

COMBATING FAVOURITISM AND CORRUPTION
Example: a local authority wishing to purchase a school bus could favour buses which,
even though they are more expensive initially, consume less fuel, require less maintenance and have a longer life span.
•

The production process for goods and services purchased, e.g. the employment
of disadvantaged people or the use of environmentally-friendly materials, could be
a determining factor in the choice of contractor.

Corruption in public procurement costs our societies some EUR 2 billion a year. Conflicts
of interest and illicit practices undermine the rules, to the detriment of the fundamental
principles of democracy and equal access to contracts:
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•
•
•

A clear definition of ‘conflicts of interest’ in order for Member States to take measures to prevent, identify and remedy such conflicts.
The exclusion of any economic operator guilty of illicit conduct, such as exerting
undue influence or making false declarations.
Clarification of the situations allowing amendments to contracts after they have been
awarded.

A NEW SIMPLIFIED REGIME FOR SOCIAL SERVICES
Social, health and education services tend, by their very nature, to be limited to their home
country. Different cultural traditions mean that such services are organised very differently
from one country to another. Simpler arrangements were called for:
•

Beneficiary services: those explicitly identified in the Directive, i.e. social, health and
cultural services, such as home help services, education and training, and social
security services.

The Member States will remain solely responsible for organising their own obligatory social security services. The new
simplified regime will apply only if the performance of such
services is entrusted to an outside company.
•

•
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•

Significant raising of the thresholds: the contracts concerned will, henceforth, be
those exceeding EUR 750 000; those of a lower value will be considered as, in principle, not being attractive to enterprises from other Member States and therefore not
falling within the scope of the new regime, except in specific cases (in particular if
European structural funds are involved).
Very limited European-level obligations: publication of a tender notice in a simplified
form and notification of award of the contract; equal treatment of national operators and operators from other Member States; otherwise, national rules will apply.
Focus on the quality of social services: possibility of awarding the contract to the
firm best meeting qualitative criteria set out in the tender for the service in question
(e.g. accessibility, continuity, needs of the various categories of user); scope for Member States to do away with the cost-only criteria for the award of such contracts.
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CONCESSIONS
A NEW CHAPTER FOR THE SINGLE MARKET
‘The adoption by the European Union of clear, simple and pragmatic rules for the award of concession contracts is a major step
forward for the internal market and its citizens. The added value
of this new legislation is crucial: not only will it put an end to
years of evolving case law and legal uncertainty due to a lack
of clear rules, a damaging situation for both public authorities
and economic operators, but it will ensure that public authorities’
decisions are impartial and transparent, and that taxpayers’
money will be properly spent. Above all, this Directive creates
a stable and reliable environment for investment in high quality
public services and much needed infrastructure. This is what
Europe needs to find its way to global competitiveness and economic recovery.’
Philippe Juvin
Member of the European Parliament
and Rapporteur for concessions

WHAT ARE CONCESSIONS?
Concessions are well known forms of partnerships between the public sector and mostly
private companies which have demonstrated their usefulness, for instance in the
development of infrastructure. According to the European Investment Bank, more than
1 300 public private partnership (PPP) contracts were signed in the EU between 1990 and
to 2009, representing more than EUR 250 billion. Concessions are the most common form
of PPP (60 %).

© SHUTTERSTOCK

Concessions are used in vital sectors of the economy affecting the quality of life of all EU
citizens on a daily basis. For example, concessions include the provision of road and rail
transport, port and airport services, motorway maintenance and management, waste management, energy and heating services, leisure facilities and car parks. For many Member
States, they are an instrument of choice when it comes to developing infrastructure projects, an area where Europe’s needs remain considerable.
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Concessions are different from public contracts that have traditionally been used
by public authorities to procure supplies, works or services.

WHAT DO THE NEW RULES BRING US?
LEGAL CERTAINTY

•
•

Under a public contract, an economic operator is awarded a fixed payment for
completing the required work or service.
Under a concession, an economic operator receives substantial remuneration through
being permitted to run the work or service.

•

Example: if an economic operator is remunerated by means of tolls paid by the users,
a low number of users may result in a loss. However, the contract is not defined
as a concession if such an operator is compensated for his losses by the contracting authority. Neither does it qualify as a concession if an economic operator is authorised to exploit certain public domains, notably in the maritime, inland port or airport
sectors, without rendering any specific works or services to the contracting authority.

Concessions mobilise private capital and know-how to complement public resources
and allow for new investment in public infrastructure and services without increasing
public debt.
Example: a private company builds and manages a motorway for a fixed price rather
than being remunerated through tolls, where they would run the risk that the revenue
generated would not cover investment and other costs incurred.

•

WHY DO WE NEED RULES ON CONCESSIONS?
The current legal framework is fragmented, based on complex case law and divergent
national legislation. It lacks basic clarity and, as a result, does not provide sufficient legal
certainty. Economic operators and banks therefore run high risks when committing a large
amount of money to long-term concessions. Public authorities may see their contracts challenged and terminated. In all cases where Member States opt for concessions, the new
rules will improve substantially this situation by creating a stable legal environment. This,
in turn, will contribute to new investment, innovation, the development of infrastructure
and services, and, ultimately, economic recovery. The new rules will also ensure that
EU companies have greater access to business opportunities and that public authorities
get the best value for taxpayers’ money.

A clear definition of concessions allowing stakeholders to distinguish between concessions and public contracts or unilateral acts such as authorisations or licences.

Clear rules applicable to modifications of the original concessions will guide public authorities in their decisions whether amendments are of such a nature that
they require a new concession award procedure.
Example: it will be possible to modify a concession without a new award procedure
where the modifications have been provided for in the initial concession documents in
clear, precise and unequivocal review clauses. The directive also allows a certain
degree of flexibility to adapt a concession when the contracting authorities are confronted with external circumstances that they could not have foreseen.

TRANSPARENCY AND BUSINESS OPPORTUNITIES
•
•

Compulsory publication of concession notices in the EU’s Official Journal if the
value of the concession is equal to or greater than EUR 5 million.
Greater transparency will increase business opportunities for EU companies,
in particular SMEs.
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FLEXIBILITY
•
•

No need for public authorities to follow a specific tendering procedure.
Member States define the procedures that apply, taking into account the principles
of transparency and equal treatment.
Example: in complex projects to build motorways or provide certain airport services,
contracting authorities will be free to run negotiations with candidates and tenderers.
However, the contracting authorities will have to adhere to the established subjectmatter of the concession, the award criteria and minimum requirements.

IMPARTIALITY AND JUDICIAL PROTECTION
•

Applicability of the judicial guarantees established in the Remedies Directives (1)
to all concessions. This increases confidence in the impartiality of public authorities’ decisions and encourages economic operators to take part in tendering procedures at home and abroad.
Example: public authorities will be obliged to abstain from concluding a concession
contract before the standstill period expires (period during which bidders can decide
whether they want to initiate review procedures). If they do so within the standstill
period, the award procedure will be suspended until the review body takes a decision.
In addition, national courts will be able to render concession contracts ineffective if
they have been illegally awarded without transparency and prior tendering.
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1. The Remedies Directives coordinate national review systems of public procurement cases. Directive 89/665/EEC
is applicable to the public sector whereas Directive 92/13/EEC is applicable to the utilities sector. Both Directives
were substantially amended by Directive 2007/66/EC.
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